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The Consumer Federation of America,* Free Press**, and Consumers Union*** appreciate the 
opportunity to testify on the issue of competition and convergence in the telecommunications 
market. My name is Dr, Mark Cooper. I am Director of Research at the Consumer Federation of 
America.

Overview

The continuing market failure and imperfections in the Multi-channel Video Distribution 
Programming (MVPD) market is evident in rising prices for monthly service, anti-consumer and 
anticompetitive bundling, discrimination in the carriage of programming by cable operators and 
refusal to offer critical marquee programming to competing delivery platforms.

Entry into the industry remains extremely difficult from both the content and the
distribution sides. Satellite has been unable to discipline cable market power and it appears that 
the entry of telephone companies is equally ineffective. Monthly prices for basic and expanded 
service have just about doubled since the passage of the Telecommunications Act of 1 996.1 Just 
last week the two largest theoretical competitors in the Northeast each upped their rates 
dramatically, by four to five times the rate of inflation. 2



This market power stems primarily from a lack of competition at the point of sale. The
MVPD market exhibits not only the classic barriers to entry such as high capital costs,
specialized inputs and economies of scale, but cable operators have also built barriers to entry 
with their regional concentration, vertical integration and bundling strategies, The topic of this 
hearing, the withholding of vital, geographically specific marquee programming from alternative 
distribution platforms is one of the elements in a tightly woven web of business practices that 
have dampened competition in the sector.

*The Consumer Federation of American is the nation's largest consumer advocacy group, 
composed of ever 280 state and Local affiliates representing consumer, senior, citizen, low-
income, labor, farm, public power and cooperative organizations, with more than 50 million 
individual members.
**Free Press is a national, nonpartisan organization with over 225,000 members working to 
increase informed public participation in crucial media and communications policy debates.
***Consumers Union is a nonprofit membership organization chartered in 1936 under the laws 
of the state of New York to provide consumers with information, education and counsel about 
good, services, health and personal finance, and to initiate and cooperate with individual and 
group efforts to maintain and enhance the quality of life for consumers. Consumers Union's 
income is solely derived from the sale of Consumer Reports, its other publications and From 
noncommercial contributions, grants and fees. In addition to reports on Consumers Union's own 
product testing, Consumer Reports with more than 5 million paid circulation, regularly, carries 
articles on health, product safety, marketplace economics and legislative, judicial and regulatory 
actions which affect consumer welfare. Consumers Union's publications carry no advertising and 
receive no commercial support.

Market power at the point of sale to the public and monopsony power at the point of purchase 
from programmed combine to undermine competition. Large MSOs have come to dominate 
specific regions of the country. They move into regionally specific programming, that is itself a 
monopoly. They embed this programming in huge bundles, forcing all consumers to pay for 
programming, They then deny access to this programming to competing distributors.

Their monopsony power, grounded in their market power at the point of sale and the huge 
regional clusters and concentrated national market created over the past decade, gives them the 
ability to secure control over the regionally specific marquee programming, like sports channels. 
Since this programming is regional, it is readily distributed through terrestrial means. Subject to 
the so-called "terrestrial loophole," the programming can be withheld from competing 
distribution platforms under the Cable Consumer Protection Act of 1992. The net effect is to add 
another tool to the cable operators' kit of anticompetitive and anti-consumer practices.

The incessant reduction in the number of cable operators and their increasing size has led to the 
aggregation of cable systems into large, regional clusters of systems. As cable operators gain 
control of large, contiguous geographic areas, their ability to withhold programming they own 
from other operators increases. They are also more able to obtain exclusive rights to 
programming they do not own. Restricting the flow of programming to alternative distribution 
platforms blunts competition at the point-of-sale increasing the cable operator's market power 
over consumers and programmers. The result is that consumers have few or no alternatives for 



obtaining television service, while programmer's alternatives for distributing programming to the 
public are significantly limited.

Another development that has further restricted consumer choice and programmer access is the 
cable industry practice of bundling. Cable operators force consumers to buy large bundles of 
programs in order to obtain the small number of networks that they actually watch. And for 
independent programmers, carriage in the bundles that will be widely distributed nationally or 
regionally is a make-or-break threshold. Access to these bundles is under the control of the cable 
operator. This practice, which has been prevalent for basic and expanded basic tiers in the past, 
has recently been extended to digital tiers. In addition, anecdotal evidence suggests that cable 
distributors are beginning to eliminate availability of some channels on analog systems, requiring 
consumers to pay a hefty monthly rental fee for the digital box, just to get the channel they had 
previously been receiving in the analog bundle.3 With rental prices exceeding $5/month in many 
cases, "migration" of analog channels to digital, represents a hidden rate hike on consumers.

By creating the huge bundles, then controlling which programs are placed in the bundles, cable 
operators perpetuate their control over consumer pocketbooks and the success or failure of 
programming. The refusal of cable operators to allow consumers to choose which programs they 
want to pay for on a program-by-program basis makes it impossible for programmers to market 
directly to the public. They must sell themselves, literally and figuratively, to the handful of 
gatekeepers that control access to the big bundles. Advertisers, looking for national and regional 
audiences are unable to target their messages because every subscriber is forced to pay for all the 
channels, whether they watch them or not, as a result of cable's bundling strategy. Forced 
bundling places a premium on carriage on cable systems, in the eyes of the advertisers, rather 
than actual viewing by the public.

Persistent Market Power in the Multichannel Video Program Distribution Market

Not only 3s the industry becoming more concentrated (as measured by the HHJ index) but it is 
also overcharging consumers (as measured by the Lerner index), and capturing massive 
monopoly profits (as measured by Tobin's q ratios). Each of these measures indicates that the 
overall competitive situation has become worse since 1992. Unfortunately, when Congress 
decided to move media and communications policy toward greater reliance on competition in the 
Telecommunications Act of 1996, the cable operators headed in the opposite direction. Rather 
than use their expertise, existing plant and ownership of programming to enter neighboring 
service territories and compete with monopoly incumbents, the dominant cable companies chose 
to buy each other instead. Not one major incumbent has ever sought to overbuild a neighbor to 
compete against mother incumbent. The monopolies they had gained through franchise awards in 
the 1970s and defended through anticompetitive behavior in the 1980s were merged into ever-
larger MSOs and clusters in the 1990s. The result has been a dramatic increase in concentration 
and clustering of systems. Thus, we should not be surprised to find that in the late 1990s, the 
Assistant U.S. Attorney General for Antitrust called the cable industry ''the most persistent 
monopoly in the American economy."4

Since that statement was made, mergers have been executed between the first, second, third, 
fourth and sixth largest companies, creating two giants that tower over the industry. Regional 
markets have been drawn into huge clusters of systems. Cable dominance as the multichannel 



medium is overwhelming, with a subscribership of approximately two-thirds of all TV 
households. Its penetration is about three times as high as the next multichannel technology-
satellite. Because a large number of satellite subscribers live in areas that are not served by cable, 
competition in geographic markets is less vigorous than the national totals suggest. Cable has 
about four times the market share of satellite in markets where both are available.

This suggests that cable retains a market share at the point of sale of above 80 percent. The HHI 
index at the local level is above 6400, at best a duopoly. These market shares and levels of 
concentration make cable operators virtual monopolies.

Clustering

This market power at the point of sale is reinforced by a strong trend toward regionalization in 
which one company gains ownership of many firms in a region. Clustering has increased sharply 
since 1994, when less than one-third of cable subscribers were in clusters.5 Just over one-half of 
all cable subscribers were clustered in 1997, but by 2000, three-quarters were. Today, the figure 
is over 80 percent.6 The Adelphia-Comcast-Time Warner transaction will push it into the 65-90 
percent range.7

Econometric analysis by several agencies shows that bigger monopolies are worse when it comes 
to consumer prices. In the GAO analysis, if a cable system is part of a large national operator, its 
prices are 5.4 percent higher than if it is not. The GAO called this horizontal concentration. 
Federal Communications Commission (FCC) econometric models have been finding this to be 
the case for several years, with even larger effects of being part of a multiple system operator 
(MSO).9 When the FCC models add in a specific variable for regional clustering, they find that 
clustering has an added effect of further raising price.10 Consumers serviced by one of the mega-
MSOs, which have been expanding their grip on the industry through mergers and clustering, 
suffer higher prices by more than 5 percent and perhaps as much as 8 percent. Thus, there could 
be as much as an additional $1.5 billion in consumer savings that could be wrung out of the cable 
market if it were de-concentrated.

The important implication is that the theory used to allow large cable operators to become larger 
is not supported by the empirical evidence. That theory claimed that the combination of larger, 
clustered systems would create efficiency-based cost savings that would be passed on to the 
public because one big monopolist is no worse than two, contiguous smaller ones. Since large 
incumbents never overbuild one-another and compete, the claim is that there was little to be lost. 
The econometric evidence suggests that there is, in fact, considerable harm. It turns out that large 
operators and clustered systems have more muscle to thwart competition and impose price 
increases. They can distribute programming terrestrially and extract exclusivity deals from 
independent programmers, thereby denying programming to competing distribution media 
(overbuilders and satellite). They have more leverage over local governments to obstruct the 
entry of overbuilders. But if they knew they could not grow through mergers, they might 
compete by overbuilding one anothers' networks.11

The importance of regional programming is highlighted in FCC's Eleventh Annual Report on the 
cable industry. Regional sports networks represent about 40% of total regional networks, while 
regional news networks represent another 40%.12



A recent FCC staff white paper on DBS-cable substitution found, "firm-specific attributes and 
demographic variables that influence consumer choice and switching costs that appear to affect 
consumers' desire to switch from one service to another." Notably, the control of regional 
programming decreased consumers' desire to switch from cable to DBS:

We also find that DRS penetration is lower where cable operators carry regional sports channels,

This is likely due to a combination of Factors discussed above. Two of the factors may involve 
cable operators limiting DBS operator access to regional sports networks, If this is true, cable 
operators may be able to offset competitive pressures from DBS, and thus may be able to impose 
larger price increases without losing subscribers to DBS where they are able to transmit 
vertically-integrated regional sports networks terrestrially, or are able to reach exclusive carriage 
agreements with non-vertically-integrated regional sports networks. l3

As shown in the Eleventh Annual Report, cable operators continue to concentrate their systems 
regionally in "clusters" through the purchase and sales of MSOs or through "swapping." The 
Report found that clustering subscribers has increased in recent years.l4

The Eleventh Annual Report also shows that distributors serving small communities and rural 
areas represent distinct markets that are at it competitive disadvantage in acquiring 
programming. Operators of small systems report that they have difficulty obtaining programming 
due to higher costs (programming is not available on tems similar to those received by large 
MSOs) and because of contractual tying requirements imposed by dominant media programmers.
15 Tying Involves programmer requirements that distributors buy all or most of the 
programmer's channels and offer them all in the expanded basic tier, just to get the channels the 
distributor's customers want. The practice prevents distributors from meeting customer demands 
and imposes additional costs on customers.

A second aspect of clustering that plays an important role is the special role of large urban 
markets in the industry. The reasons offered for the importance of the large designated market 
areas (DMAs) include the attractiveness to advertisers of n high-income, trend-setting 
population, as wd1 as the presence of the major media.

In addition to the number of viewers, advertisers consider the markets to be important (indeed 
even disproportionately to their subscriber numbers) for a number of reasons including product 
trend-setting, higher per capita disposable income, and the presence of major press. Networks 
that do net substantially penetrate the top markets me at a severe disadvantage in the competition 
for advertising dollars relative to similar networks which do.16

While there are many intangible elements to this characteristic of the industry, there is one area 
in which it should be visible. Advertising revenue should be higher in the more highly valued 
markets. To assess the importance of this phenomenon, we have calculated the ratio of revenue to 
population - essentially the market-wide power ratio. The top eleven markers all have a 
substantial premium of ad revenues above TV households. These markets account for 3 1 percent 
of the 'FV households, but 41 percent 'FV ad revenue, a premium of over 33 percent. Six of the 
next 14 markets have a premium, but the overall premium is about the same. That is, the top 25 
markets have 49 percent of TV households and 59 percent of the ad revenue.



The dominance of the MSOs in large, urban markets exacerbates their market power over 
consumers and independent programmers, for example, the importance of large urban markets 
and the weakness of satellite as a competitor, both at the point of sale and as a means of 
distribution for independent programming, converge in the case of Comcast. These two factors 
are extremely important in evaluating the market power of Comcast.

Comcast, the largest cable operator, has clustered its systems in the dominant urban
designated market areas. About (10 percent of its subscribers reside in the top 11 DMAs. Eighty 
percent of its subscribers reside in the top 25 DMAs. Thus, it has a heavy premium in terms of 
advertising clout. This gives it greater leverage over programmers than its subscriber count 
would indicate.

Moreover, approximately 85% of the major league franchises for baseball, football and 
basketball are located in the top 25 DMAs and approximately 90% of those franchises are 
monopolies - that is, the franchise is the only team in the sport in the DMA. MSO's that dominate 
large urban DMA's have greater ability to own and control must-have sports programming.

Vertical Integration and Must Carry Rights

Vertical issues must also be a factor in this hearing. In economics, vertical integration is a 
potential concern, especially when dominant firms become integrated across markets for critical 
inputs. The anticompetitive conduct and negative market performance result from weakened 
markets due to vertical concentration.

Vertical integration can create barriers to entry. By integrating across stages of
production, incumbents may force potential competitors to enter at both stages, making
competition much less likely.17 Vertical mergers can also foreclose input or output markets to 
competilom.18 Exclusive and preferential deals for the use of facilities and products compound 
the problem.19 Cross-subsidization is more readily accomplished.20 Vertical integration 
facilitates price squeezes and enhances price discrimination.21

Concerns arise that not only will the dominant firm in the industry gain leverage across input and 
output markets to profitably engage in anti-competitive conduct,22 but also the dynamic 
processes in the industry will clearly shift toward cooperation and coordination rather than 
competition. Mutual forbearance and reciprocity can occur as spheres of influence are recognized 
and honored between and among the small number of interrelated entities in the industry.23 The 
final behavioral effect is to trigger a rush to integrate and concentrate. Being a small independent 
firm at any stage renders a company extremely vulnerable to a variety of attacks.24

The vertical problem is readily identifiable in the market for video programming. A small 
number of firms that control distribution arc integrated into the production of
programming. As a smaller number of owners control a larger share of the distribution market, 
they gain greater bargaining leverage over independent producers. Indeed, a decision by a large 
MSO to carry or deny carriage to an independent programmer can determine the economic 
viability of an independent network, thus, MSOs have the ability to squelch competition in 
programming simply by denying carriage.



It is also important to recognize that complete foreclosure is not the only concern. The terms and 
conditions of carriage are at least as important. Vertically integrated firms defend the marquee 
programming in which they have a direct interest by frustrating entry and extracting rents from 
others.

The power to foreclose also implies the ability to force down the license fees that an MSO pays 
to networks. Some anecdotal evidence suggests the possibility that larger MSOs hold significant 
monopsony power in the programming market.25

Carriage data provide an incomplete picture of vertical integration's effects on premium 
networks. In particular, even if both affiliated and unaffiliated networks are carried, an integrated 
system might price them differently to subscribers. Personal selling and other marketing tactics 
offer other opportunities for system operators to favor one available network over another...For 
the most part, those subscribership results suggest that integrated systems also tend to favor their 
affiliated premium networks in pricing and promotion behavior.26

By forcing consumers to take large bundles and controlling the content of the bundles, cable 
operators control the flow of content and the access of programmers to the public. By leveraging 
their control of distribution, they ensure favorable treatment for their own shows.

Discrimination in Carriage is More Widespread and Pernicious than Previously Believed

Vertical integration leads to discrimination in access to carriage. In a rigorous econometric 
analysis, the GAO found that cable operators were 64 percent more likely to carry their own 
programming. 27 They were 46 percent more likely to carry cable channels developed or owned 
by broadcast networks. These are, of course, the two entities that have carriage rights on cable 
systems. Given how severely tilted access is against independent programmers, it is hard to 
imagine how they can possible succeed.

The GAO findings are consistent with the published econometric analysis that was provided in 
comments filed in FCC's horizontal and vertical ownership cap proceeding. The findings are 
quite strong on discrimination, providing a detailed understanding of foreclosure motivations and 
behaviors. Integrated owners of basic programming exclude competitors for their basic package 
but offer more of their own basic packages and more premium packages.28 Owners of premium 
services foreclose competitors and sell more of their own programming, but offer fewer services 
at higher prices.29

The discrimination at the top of the industry, in terms of the most frequently carried networks, 
starts at the bottom, in terms of carriage for newly launched networks. Not only are affiliated 
channels nine times as likely to receive carriage as independent programming, they are also more 
likely to get better carriage on systems owned by the dominant cable operators - Comcast and 
Time Warner.

Beyond collusion,30 mutual forbearance and reciprocity can occur, as spheres of influence are 
recognized and honored between and among the small number of interrelated entities in the 
industry.31 The ability of large, dominant firms to look and learn about how others behave adjust 
their behavior has been documented across a variety of industries. Even introductory economics 



texts now contain long discussions of strategic behavior and game theory, and it has become a 
routine part of applied policy analysis.32

This bears directly on the cable industry, since a small number of firms controls access to a large 
number of TV sets. Indeed, in the cable a la Carte proceeding, the fact that programmers only 
had to market to handful of cable executives was touted as a huge transaction cost savings. This 
small number of executives has make or break power over programming, and they have used that 
power to favor their own programming at the expense of independent production, exactly the 
situation Congress intended to prevent.

Occasionally, practices within the industry become so bad that collegiality breaks down and even 
major players became involved in formal protests, Viacom and its affiliates, a group not affiliated 
significantly with the top two cable operators in the industry, filed an antitrust lawsuit against the 
largest chain of affiliated competitors in its New York territory.33 Ultimately, it sold its 
distribution business to its competitors.

The dispute between Yankee Entertainment Sports (YES) and Cablevision is another example.34 
YES alleges and provides facts to support its claim that Cablevision's refusal to provide 
nondiscriminatory carriage is part of a scheme to prevent competition in sports and preserve 
Cablevision's local monopoly in distribution.36 It documents a long history of threats to 
foreclose markets as a lever against programmers back to the 1980s.37 The demands of the 
operator include demands for an equity stake in YES-38 and exclusivity in carriage.39 
Programmers' "bargaining" with a dominant distribution incumbent frequently involves these 
types of take-it-or-leave-it-threats-40 that offer inferior placement,-41 discriminatory prices,-42 
or exclusion from carriage. Programmers have little bargaining power,-43 particularly since 
denial of access to 40 percent of the market renders new programming unviable.44

The market structure that gives distributors leverage is precisely described by the dispute 
between Cablevision and YES. There is little direct competition in distribution, with Cablevision 
having a 90 percent market share,-45 which remains insulated behind barriers to entry.46 Market 
power has been built and reinforced by acquisition of distribution and programming.47 Regional 
market power through clustering plays a critical role-48 particularly for advertising markets.49 
Dominating specific programming categories generates both high profits and provides leverage 
to undermine competitors. Cable operators have recently added bundling of high speed Internet 
to their arsenal of anticompetitive practices-51 and reinforced it with anticompetitive cantacts.52 
The pattern is being repeated by Cablevision in withholding sports programming in New York-23 
and Comcast is battling with an independent sports programmer in the Baltimore-Washington 
area.54

Other examples of resistance to entry of programming that might compete with the marquee 
offerings of the vertically integrated incumbent programming abound, including national-55 and 
local-56 news programming, home shopping networks,57 as well as niche programming 
including educational,58 arts,59 and minority-61 programming.

Overbuilders have faced vigorous efforts to prevent competition through exclusion from
access to programming and regulatory tactics of incumbent cable operators.61 Comcast has 
shifted some sports programming to terrestrial delivery, thereby avoiding the open access 



requirement of the 1992 statute. As cable operators become larger and more clustered, this 
strategy will become increasingly attractive to them. Specific areas where such programming has 
been denied wire Phoenix, Kansas, Philadelphia and New York. The denial of access to marquee 
sports programming can have a devastating effect, with satellite providers in markets where 
foreclosure has occurred achieving a market penetration only one-quarter of the national average.
62

Integrated MSOs wield immense power against smaller cable companies, exploiting loopholes in 
the program access rules.63 For the smaller entities, the current refusals to deal are not limited to 
sports programming. Other services have been denied, such as video-on-demand.64

Second, where the large MSOs do not have direct ownership of video services, they have 
obtained exclusive arrangements, thereby denying competitors and potential competitors access 
to progamming.65 The exclusionary tactics apply not only to head-to-head cable operators and 
satellite providers, but also to DSL-based providers seeking to put together a package of voice, 
video, and data products. Bundling is critica1 to controlling entry into the emerging digital 
multimedia market.66

Third, because the dominant MSOs are so large, they can influence important programmers not 
to sell to competitors or potential competitors. Commentors in the horizontal limits proceeding 
have noted that they are cut off from programming.67 The list could go on and on.68

The problem is not simply one of complete exclusion. Dominant, vertically-integrated MSOs can 
inflict "discriminatory or excessively burdensome terms and conditions of programming 
distribution."69 Recent comments in the program access proceeding point to an even more stark 
demonstration of the power of cable to engage in content discrimination.70

The Anti-Consumer, Anti-Competitive Potential in Cable Bundling

The Committee must also not overlook the important role that bundling plays in the well of 
anticompetitive practices. Over the past two decades, the anticompetitive potential of bundling 
has been explored and documented in detail. Indeed, almost immediately after the Chicago 
school of economic analysis tried to conclude that all bundling be deemed, per se, benign,71 
potentially anticompetitive effects of bundling reemerged in the literature. This literature 
concluded that bundling engenders market efficiency only when the market is characterized by 
extreme conditions (i.e., permanent monopoly in one product, perfect competition in the other), 
in the more common situations, farms whose market power is neither total, nor permanent, can 
use bundling to defend or extend their market power, leading to further inefficiencies in the 
market. Under a wide range of assumptions, the dynamic-72 ability of bundling to undermine 
competition has been demonstrated through a number of mechanisms including inducing exit,73 
creating barriers to entry,74 relaxing price competition, 75 distorting investment,76 retarding 
innovation,77 and extending market power into new markets.78

The best that can be said of the current no-alternative bundles imposed on consumers is that, in a 
static analysis, they may expand total social surplus while reducing consumer surplus.79 In other 
words, producer surplus may increase more than consumer surplus declines, increasing total 



surplus. Even the conclusion to this static analysis is dubious, as it is unclear whether producer 
surplus has increased more than consumer surplus has fallen.

Under a dynamic analysis, the enrichment of producers is not random. The current system favors 
a small number of dominant producers and creates barriers to entry for small, independent 
outlets, resulting in little diversity in ownership, leveraging their market power through forced 
bundling, the large operators and dominant programmers not only reduce diversity, but also 
diminish competition, leading to inefficiencies in the market. Because bundling reduces 
competitive pressures, the total surplus is limited. When reality is injected into the theory, the 
cable industry argument falls apart even faster. There is no reason to believe that prices will 
skyrocket in an environment where consumers are allowed to choose between bundles and 
individual programs. In a more competitive, consumer-friendly environment, total surplus might 
well be higher.

The record is rife with solid evidence from smaller and independent MVPD operators, 
independent content producers, local cable commissions and independent programmers that 
discrimination takes place with the largest programmers bundling to force cable operators and 
consumers to take networks that would not be taken in the absence of leverage.80

Recommendations

If the Congress intends to rely on market forces to discipline the market power of cable 
operators, it will have to break the stranglehold that the handful of vertically integrated, 
horizontally concentrated firms use to dominate the sector.

Congress should require cable operators to make available to consumers on an unbundled
basis all programming that they choose to bundle. This form of "mixed bundling" - where the 
bundle remains available, but consumers can also pick and choose the channels they want - will 
allow consumer demand to begin to exercise it influence on programming choices and control 
skyrocketing prices.

Congress should impose a strict horizontal limit on cable ownership, to diminish cable's 
monopsony power in the programming market.

Congress should ban the abuse of vertical leverage, both by closing the terrestrial
loophole and adopting an effective policy prevent discrimination in carriage.

Congress should prohibit contractual anti-competitive tying arrangements by dominant
media programmers that force distributors to carry all of a network's cable channels just to 
receive the channels their customers want.
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